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CURRENT TOPICS 


Assisted Litigant’s Choice of Counsel 


How many barristers, with chambers in a “‘ Divorce Town,” 
suffice to constitute a local Bar? In Brighton there are 
apparently three such counsel, but although this fact was 
before SACHS, J., when he decided the objection to taxation 
in Self v. Self (The Times, 27th May, 1954), he did not find 
it necessary to answer the question at the beginning of this 
paragraph. (No local Bar at Brighton is recognised by the 
South-Eastern Circuit.) The effect of his lordship’s decision, 
however, appears to be that, for taxation purposes, an assisted 
litigant is in the same position as regards choice of counsel 
as a person able to proceed without legal aid. The District 
Registrar had cut down to five guineas the brief fee paid to 
London counsel on the hearing of an undefended divorce 
petition. He commented that there were counsel with 
chambers in Brighton and that, consequently, there was no 
justification for allowing an increased fee simply on the 
ground that counsel was faced with the inconvenience of 
travelling from London. The learned judge in effect approved 
the standard practice on the point, which is to add to what 
would otherwise be the proper fee something for the increased 
call on counsel, both in time and expense, in respect of his 
appearing cutside London or some other big centre. In 
the present case a fee of seven guineas was allowed. We 
would add, if we may, that even in unassisted litigation the 
free choice of counsel is conditioned by the exigencies of 
circuit membership unless there is paid a “ special’ fee, 
which is not recoverable on taxation as between parties 
(Ord. 65, r. 27 (29)). 


Rules of the Road 


In the course of a judgment in the Queen’s Bench 
Division on 28th May, 1954, STREATFEILD, J., said that there 
was no rule or custom in this country requiring a driver 
approaching cross-roads to give way to traffic on his right 
and allowing him to take precedence over traffic on his left. 
There was no such rule of law or common sense, and the 
sooner the public knew that the better. It would be quite 
disastrous if some users of the highway observed that practice 
while others did not. Users of roads of equal importance 
which crossed one another, he continued, owed a duty to each 
other to take care. Even the driver on a major road was 
not acquitted altogether of the duty of taking care, even 
though there might be a greater duty on the driver on the 
minor road. It cannot too often be said by judges and 
advisers that the question of negligence, in whatever circum- 
stances and against whomsoever it is raised, is one of fact. 
Rules of the road there must be, but the multiplication of 
Tules and penalties can well defeat itself in the end, and an 
established rule can be “honoured in the breach”’ in 
exceptional cases. Except perhaps in cases of negligence 
actions against professional men, cases offer little guidance, 
and the question is always, ‘‘ who was to blame,”’ and, in cases 
of contributory negligence, ‘‘ who was the more to blame, and 
by how much was he the more to blame ? ”’ 
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Agricultural Holdings: Joint Tenancy 


THE decision in Woodward v. Earl of Dudley {1954} 
1 W.L.R. 476; ante, p. 162, which was discussed in the 
“Landlord and Tenant Notebook” on 17th April (ante, 
p. 263), has been the occasion of the moving and acceptance 
of an amendment to the Agriculture (Miscellaneous Provisions) 
Bill in the House of Lords. The effect is to entitle a landlord 
who has let a farm to joint tenants to give an uncontestable 
notice to quit within three months after the death of the 
(last) survivor, the present provision in the Agricultural 
Holdings Act, 1948, s. 24 (2) (g), which speaks only of the 
death of “‘ the ”’ tenant, etc., being thus amplified or clarified. 
Those debating the amendment agreed that this was a case 
of an unintended defect, but perhaps the proposer was not 
quite accurate in saying that in the case mentioned 
DANCKWERTS, J., “‘ held”’ that the present provision would 
apply if all joint tenants happened to die within three months, 
The statement was, strictly speaking, an obiter dictum. 


Problems of the Bar 


THE most realistic article we have ever read on the problems 
and prospects of the Bar in England appeared in the Evening 
Standard of 26th May, and was written by ‘“‘ A Barrister.”’ 
Its theme was the contrast between the lay idea of the vast 
fees paid to counsel and the not uncommon lay experience of 
meeting counsel who “has just earned ten-and-six from a 
lecture on the law of contract to the bored students of a 
remote commercial college, but is otherwise penniless.”’ 
The writer continued: ‘‘ The Bar is like that. It is the last 
free, unequal, ruthlessly competitive, survival-of-the-fittest 
profession . . . In fact, it is an affront to every accepted 
principle of social security, and it is the most overcrowded 
profession in the country.” The lure is “in the distance, a 
few magnificent, glittering prizes.’’ Many “‘ a mule inglorious 
Carson’ wanders down the galleries of the Law Courts “ until 
his wife has her second baby and he takes a job in the legal 
branch of big business or in the Civil Service.’’ If he practises, 
whether his first brief leads to others may depend on the 
skill with which he has conducted his case or “‘ it may depend 
on chance. For solicitors are more capricious than the 
devil himself.”” The article concluded with a plea for the 
preservation of the independence of the Bar, which “is of 
little use if exhausted in the scramble for bread and butter.’ 
It is always salutary, if slightly shocking, to see ourselves 
as others see us, and if solicitors really have earned the 
reputation of capriciousness with which some members of 
the Bar credit them, they can apply the remedy by greater 
fidelity to counsel who rely on them for their sustenance. 
For if the reward of industry and ability for the great majority 
of practising barristers, viz., a loyal clientele, is to prove a 
delusion, the time will inevitably arrive when fusion will 
be the only remedy for the enormous wastage of talent and 
loss of independence which will ensue. 


Sprats and Mackerels 


THE Board of Inland Revenue received stern criticism 
from HARMAN, J., in Moorhouse (Inspector of Taxes) 
v. Dooland on 27th May, 1954, when he decided that the 
General Commissioners of Income Tax were “ eminently 
entitled” to come to the conclusion that collections made 
at league matches for a professional cricketer were not a 
profit arising from his employment but were given him as a 
testimonial to his abilities. The learned judge remarked 
that the case had taken an unconscionable time. He had 


listened to a nice exercise in dialectics by counsel on both 
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sides. What was the subject-matter on which they had 
spent so much forensic skill ?£20. The Crown came there 
by leading counsel to assure to itself the right to strike from 
the income-tax return of a professional cricketer the sum of 
between £40 and £50 which he picked up in the 1951 cricket 
season while serving with the East Lancashire Cricket Club. 
He had noticed with some dismay what he hoped was not a 
tendency on the part of the Crown to devote time to the 
catching of a sprat while the mackerel swam free in the ocean. 
It would, he said, be more profitable to the general body of 
taxpayers if the activities were investigated of those gentry 
who, to the wrath of law-abiding citizens, appeared to pay 
less tax than they ought. It appears that the Crown contends 
that cases like this are test cases. The recent dispute as to 
what might have been thought the de minimis matter of an 
allowance to a vicar for the cost of entertaining his bishop 
is no doubt also deemed to be a test case. The common-sense 
view is that if these are tests for sprats, not all the total tax 
thus collected from the sprats can amount to one-thousandth 
part of the tax that mackerels, and, without doubt, sharks, 
get away without having paid. However much is collected 
by a test case probably hardly meets the costs incurred. 


Value of Human Life 


Mr. LEON ZEITLIN in a letter to the Manchester Guardian 
recently said that the Registrar-General’s study of compara- 
tive death rates for different social classes was likely to assist 
in removing the diversity of decisions on quantum for 
shortened expectation of life. During the last two years 
there has, Mr. Zeitlin points out, been an assessment of {75 
because the dead man’s married life was “‘ unhappy,” and 
another assessment amounting to £33,120. Whilst life is 
“* priceless,’’ there is no reason why its economic value should 
not be properly computed. Age, profession, special quali- 
fications and the status of the particular individual provide a 
stable ground for such calculation. Mr. Zeitlin says that, 
considering the man’s right to life is legally not disputed, 
and that it should not be tortiously shortened, the disparity 
of decisions as to quantum is remarkable. So long, he says, 
as the yardsticks laid down by the House of Lords, namely, 
whether a man’s life was likely to be happy or despondent, 
are followed, there is little chance that a sense of proportion 
will prevail. ' 


The Pilgrim Trust and British Records 


A GRANT of £11,350, to be spread over five years, has been 
made by the Pilgrim Trust for the purpose of assisting the 
British Records Association to examine and, where necessary, 
deposit important deeds and records in local record offices 
and libraries, normally on permanent loan. The Trust’s 
report for 1953, which makes this announcement, was published 
on 20th May. It states that about 1,500 solicitors have to 
dispose of quantities of deeds and papers, owing to shortage 
of accommodation. The work of the British Records 
Association in preserving historic documents is work in which 
solicitors have co-operated abundantly in the past, and in 
which they can be expected to help even more generously 
in the future, in proportion to the generosity shown by the 
Pilgrim Trust. General aid from the Trust last year amounted 
to £122,042, making the grand total of £249,395 since its 
foundation in 1930. Their benefactions include grants for 
the preservation of English historic buildings and documents, 
for the English countryside and for art and learning. Trust 
investment appreciated substantially, to just below {3m. 
Income increased from £132,553 to £137,158. 
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THE PEDESTRIAN CROSSINGS REGULATIONS, 1954 


THESE regulations (S.1. 1954 No. 370) will come into operation on 
Ist July, 1954. They will then revoke the Pedestrian Crossings 
(General) Regulations, 1951 (amended 1952), and the Pedestrian 
Crossings (London) Regulations, 1951 (amended 1952), and 
will apply both in and outside the London Traffic Area. 
The revocation is without prejudice to the validity of anything 
done under the regulations to be revoked or to any liability 
incurred in respect of any act or omission before Ist July. 


The new regulations make a number of amendments in the 
law and these changes are set out in the explanatory note 
to the regulations. Perhaps one might digress here to 
say how useful these notes, which are provided at the end of 
most statutory instruments, can be. The new regulations 
apply to the drivers of motor vehicles and horse-drawn 
vehicles and to the riders of motor cycles and cycles, and the 
term “‘ vehicle ’’ will be used throughout this article to include 
all such vehicles. A cycle has been held to be a “ vehicle ”’ 
(Ellis v. Nott-Bower (1896), 60 J.P. 760). The regulations 
do not apply to equestrians. Save as provided in reg. 7, 
there is no exemption for fire engines, ambulances or police 
cars. 


Proof of Conformity of Crossings 

Pedestrian crossings are provided pursuant to the Road 
Traffic Act, 1934, s. 18, and by s. 18 (9), for the purposes 
of a prosecution under the regulations, a crossing shall be 
deemed to be duly established and indicated unless the 
contrary is proved. There are provisions in paras. 1, 2, 
5 (3), 7 and 8 (4) of Sched. I to the regulations (noted below) 
as to a crossing continuing to be valid despite discolouration, 
disfigurement or removal of studs, stripes and globes and 
failure of the lighting. 


Proceedings for Other Offences 

The regulations do not bar any proceedings for disobeying 
police signals or traffic lights nor for dangerous or careless 
driving ; if, however, in proceedings for dangerous or careless 
driving, the justices convict and take into account the defen- 
dant’s conduct in so far as it was a breach of the regulations, 
even though no such breach was charged, it is arguable that 
the conviction might be a bar to further proceedings under 
the regulations (Welton v. Taneborne (1908), 72 J.P. 419 
conviction for dangerous driving, where court had taken 
defendant's speed into account, bar to proceedings for speeding). 
Certainly, a conviction and the imposition of a penalty for 
dangerous or careless driving might be held to be a good 
ground for not inflicting a penalty under the regulations, 
pursuant to the Interpretation Act, 1889, s. 33 (provision as 
to offences under two or more laws). An acquittal for 
dangerous or careless driving would generally be no bar to 
proceedings under the regulations. 

By reg. 3, every crossing and its limits shall be indicated 
in accordance with the provisions of Sched. I. This means 
that every crossing, whether it be a zebra crossing or not, 
shall be indicated by two lines of studs placed across the 
roadway in accordance with Pt. I of Sched..I. There the 
distances apart, the colour, size, shape and_ permitted 
projection of the studs are prescribed, and by para. 2 a crossing 
or its limits shall not be deemed to have ceased to be indicated 
by reason only of the discolouration or temporary removal 
or displacing of one or more studs in any line so long as the 
general indication of the line is not thereby materially 
impaired. Paragraph 1 (2) saves crossings which comply 
for the most part as respects these studs. 


According Precedence 

Regulation 4 is as follows :— 

“Every foot-passenger on the carriageway within the 
limits of an uncontrolled crossing shall have precedence 
within those limits over any vehicle and the driver of 
the vehicle shall accord such precedence to the foot- 
passenger, if the foot-passenger is on the carriageway 
within those limits before the vehicle or any part thereof 
has come on to the carriageway within those limits. 

For the purpose of this regulation, in the case of such a 
crossing on which there is a street refuge or central reserva- 
tion the parts of the crossing which are situate on each side 
of the street refuge or central reservation as the case may 
be shall each be treated as a separate crossing.” 

By reg. 2 (1), “‘ uncontrolled crossing’’ means a crossing 

‘“‘(a) to which the provisions of Pt. II of Sched. I to these 
regulations apply and the presence and limits of which 
are indicated in accordance with the provisions of that 
Schedule ; and 

(b) at which traffic is not for the time being controlled 
by a police officer in uniform.” 

Further, by para. 3 of Sched. I, the provisions of Pt. II 
apply to every crossing where apparatus for the emission 
of light signals for the control of traffic is not installed other 
than a crossing at which traffic is subject to control by a 
police officer in uniform, being a control which is normally 
in operation during periods amounting in the aggregate to 
not less than twenty hours in any week. 

Part II of Sched. I further provides that crossings to which 
Pt. II applies—in effect, zebra crossings—shall be marked 
with the zebra pattern of alternate black and white stripes 
and by yellow globes mounted on posts coloured alternate 
black and white and illuminated by flashing lights, and the 
approach marked as shown in Sched. II (studs in the shape 
of ‘‘L’’, or a line in one-way streets). 

In Stimson v. Pitt [1947] K.B. 668, discussed at 111 J.P. 
News. 528, it was held dn the pre-1951 regulations that all 
crossings on a road junction where there are traffic lights 
are ‘“‘controlled by light signals.’’ The facts were that 
traffic lights were installed at the cross-roads junction of 
North Street (running north and south’) and East Street 
(running east and west). The lights were green for traffic 
proceeding along North Street and red for East Street traffic. 
A car drove along North Street and, as it turned into East 
Street, it struck a pedestrian on the crossing in the mouth 
of that street. It was held that, in relation to the motorist, 
both North Street and East Street were controlled by light 
signals. The term “controlled by light signals’’ is not in 
the 1954 regulations. 

The effect of reg. 4 seems to be that the driver or rider 
of a vehicle must accord precedence to pedestrians on a 
zebra crossing, but this regulation will not apply in the 
following circumstances :— 

(a) where the crossing is controlled by light signals— 
in such a case it will presumably never have been marked 
as a zebra crossing ; 

(6) where the crossing is normally controlled by a police 
officer in uniform (and not any other form of control, such 
as a school crossing patrol) for not less than twenty hours 
in any week—here again, it is presumed, such crossing 
will generally not have been marked as a zebra crossing ; or 

(c) where a zebra crossing, properly marked as such, 
is for the time being controlled by a police officer in 
uniform, 
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This seems to result in the duty to accord precedence being 
cast on drivers and riders of vehicles only in respect of zebra 
crossings which do not fall within categories (a), (b) and (c) 
above. Crossings marked with studs only and not with 
stripes, placed by traffic lights, will give pedestrians no rights 
at all under the regulations. Here vehicles must obey the 
lights and every driver or rider who disobeys them can be 
prosecuted under the Road Traffic Act, 1930, s. 49. Again, 
if a crossing marked with studs only is controlled by a police- 
man in uniform, vehicles must obey the policeman’s signals, 
and failure to do so may result in a prosecution under the 
Road Traffic Act, 1930, s. 20 ors. 49. If there is no policeman 
on anon-zebra crossing (away from traffic lights), the pedestrian 
crosses at his peril and the driver or rider of the vehicle will 
be liable to prosecution, if the facts warrant, only for careless 
or dangerous driving, if it is a motor vehicle, or under the 
Highway Act, 1835, s. 78, the Town Police Clauses Act, 
1847, s. 28, or the Public Health Act, 1925, s. 74, if he is a 
pedal-cyclist or driver of a horse and cart. In London, 
the charge for an offence by cyclists or cart-drivers would 
presumably be under the Metropolitan Police Act, 1839, 
s. 54. 

If a zebra crossing is for the time being controlled by a 
police officer, again reg. 4 will not apply and the driver or 
rider of a vehicle must obey the police officer’s signals. The 
reason for this provision seems to be that pedestrians who 
themselves disobey the warning gestures of a police officer 
thereby put themselves in peril, and to cast a double duty on a 
motorist of both obeying a police officer and according 
precedence to a pedestrian would be unfair. In Leicester v. 
Pearson (1952; 2 Q.B. 668; 96 SoL. J. 397, a driver was 
charged with failing to accord precedence to a pedestrian 
on an uncontrolled zebra crossing. Visibility was so bad 
that the driver, who was keeping a proper look-out and 
driving without negligence, did not see the pedestrian till 
he was seven yards from the crossing; he then applied his 
brakes but skidded into her. It was held on those facts that 
he was not guilty; the driver must take reasonable steps 
to allow precedence to pedestrians, but the regulations did not 
impose an absolute duty on him. In Kayser v. L.P.T.B. {1950} 
1 All E.R. 231, a case on the pre-1951 regulations, it was held 
that, where a driver is satisfied that persons on the crossing 
are out of danger from him, he may proceed at a reasonable 
speed. 

The case of Leicester v. Pearson, supra, was decided on 
special facts and the driver or rider in conditions of normal 
visibility will find it difficult to set up any defence that he 
could not see the pedestrian. 

The meaning of the term “accord precedence’’ was 
considered by two Metropolitan magistrates, whose views 
are reported at (1952), Jo. Crim. L. 105 and 110. In one case 
the defendant drove between two pedestrians on a zebra 
crossing ; he was driving cautiously and neither pedestrian 
was endangered. Sir Wilfred Bennett dismissed the charge, 
holding that “‘ according precedence ’’ meant much the same 
as ‘“‘ not interrupting the free passage of a pedestrian,’’ the 
term in the pre-1951 regulations. He said that the new 
regulation required that a driver must not cause a pedestrian 
to stop once he has started to cross. In the other case the 
facts accepted were that the pedestrians were on the crossing 
but so far away from the defendant’s car that he could not 
have interrupted their crossing. Mr. T. F. Davis apparently 
did not agree that the law had not been altered, and, save 
for “suicide cases’’ (semble, people who step practically 
in front of a fast-moving car), held that a motorist who could 
reasonably stop must stop if there are pedestrians on the 
crossing. It is respectfully submitted that the view of 
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Mr. Davis is the correct one, with the possible exception that, 
where a pedestrian has passed across the front of the car, 
the motorist may then proceed, though the pedestrian is 
still on the crossing (Kayser v. L.P.T.B., supra) ; moreover, 
such pedestrian has been ‘accorded precedence ”’ 

‘“ precedence ’’ surely means precedence for the way the 
pedestrian is going, not for the way back also, should he 
decide to retrace his steps. If, however, a motorist driving 
in the centre of a wide street sees a pedestrian step off the 
kerb, the motorist, it is submitted, must stop if there is any 
reasonable possibility that the pedestrian might get in the 
car’s path ; the fact that the pedestrian is walking so slowly 
that it is unlikely that he will get in the car’s path would not 
necessarily be an excuse, for he might panic and break into 
arun. If a pedestrian signals a car to come on, presumably 
he has waived his precedence and the driver commits no 
offence if he continues to drive on. But a driver who regards 
pedestrians’ signals does so at his peril ; a signal might not be 
meant for the driver at all or bear the meaning he thinks, 
and, again, one pedestrian’s signal to a car to come on does 
not mean that every other pedestrian has therefore waived 
his precedence also. However, in most cases it will turn out 
to be a question of fact, and a motorist, even if he is held 
to have broken the law, may still have many matters to urge 
in mitigation of penalty. 

The new regulations are in a quite different form from the 
pre-1951 regulations, and the decisions on the latter are not 
necessarily of any help in deciding points arising on the present 
set ; the old cases were reviewed in L.P.T.B. v. Upson (1949 
1 All E.R. 60. The latter case also deals with the question 
of a pedestrian’s contributory negligence in a civil action. 

Note the provision in reg. 4 as to the parts of a zebra crossing 
on each side of a street refuge or central reservation being 
treated as separate crossings for the purposes of that 
regulation. 


Stopping by Crossings 

By reg. 5, the driver or rider of a vehicle shall not cause it 
or any part of it to stop within the limits of a crossing, zebra 
or otherwise, unless he is prevented from moving by circum- 
stances beyond his control or to avoid an accident. 

By reg. 6, the driver or rider of a vehicle shall not cause it 
to stop on the carriageway between an uncontrolled (zebra) 
crossing, the apprgach to which is indicated by the pattern 
of studs given in para. 8 of Pt. II of Sched. I, and the line of 
studs in that pattern situate furthest from the crossing on 
the side of the road on which the pattern of studs is placed 
or, if it is a one-way street, on either side of the road. The 
only exemption from this requirement is for pedal cycles 
and auto-assisted pedal cycles, which have no sidecars ; 
previously the exemption applied to motor cycles, but it 
no longer will on and from Ist July. The pattern of studs 
laid down by para. 8 is in the shape of an “ L”’ and will be 
between forty-two and forty-eight feet from the nearer line 
of the crossing’s studs as the vehicle approaches the crossing. 
If it is a one-way street, the line of studs will be in a straight 
line. Paragraph 8 (4) of Sched. I provides for the continued 
validity of the markings despite discolouration or displacement 
of the studs. 

By reg. 7, reg. 6 does not apply where the driver has to 
stop because of circumstances beyond his control or to avoid 
anaccident. Nor does reg. 6 apply to fire engines, ambulances, 
police and civil defence vehicles or vehicles used for building 
operations or demolition and removal of obstructions to 
traffic, road maintenance or the laying, etc., of public utility 
services in the road, if their work requires them to stop in the 
sterilised area. 
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By reg. 8, a foot passenger may not remain on the roadway 
within the limits of a crossing, zebra or otherwise, longer 
tllan is necessary to pass over it with reasonable dispatch. 


Lighting of Crossings 

By para. 5 (3) of Sched. I, the provisions as to the width 
and extent of the stripes shall be regarded as having been 
complied with, though they may not have been so complied 
with as respects one or more of the stripes, so long as the 
general appearance of stripes is not materially impaired. 
By para. 7 a zebra crossing shall also not be deemed to have 
ceased to be indicated in accordance with Pt. II by reason only 
of the imperfection, discolouration or partial displacement 
of one or more of the stripes, so long as the general appearance 
of the pattern is not materially impaired, nor by the imper- 
fection, discolouration or disfigurement of any of the globes, 
posts or brackets or by the failure of the illumination of any 
of the globes, provided two at least of the globes mounted 
on posts are illuminated. 


The provision that the globes must be illuminated is new. 
It seems on the strict wording of para. 6 (3) that the 
illumination must be throughout the twenty-four hours, 
as there is nothing said about day time or night time. It is 
submitted that failure to illuminate during broad daylight 
will not render a zebra crossing invalid because there is a 
general rule that statutes and, semble, statutory instruments, 
will not be construed in such a way as to lead to an absurdity. 
However, failure to illuminate at twilight or during thick 
fog may be misleading to a motorist and it might well be that 
on such occasions the failure to illuminate would be a defence, 
although night had not fallen. Paragraph 7 (c), in stating 
that the failure of the illumination of any of the globes is not 
to be deemed to make a crossing invalid, adds 

“Provided that this sub-paragraph shall not apply 
unless at least two globes mounted on separate posts are 

illuminated in accordance with para. 6 (3).”’ 

In the case of the ordinary zebra crossing not bisected by a 
central refuge, the extinction of one of the beacons during tlie 
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TRANSFER TO DONEE AND 


APART from various expressly excepted cases such as gifts 
under £100 and gifts in consideration of marriage, it may be 
said that estate duty is payable upon all gifts made by the 
deceased in his lifetime unless both the following conditions 
are satisfied :— 





(a) The property given was, at least one year before the 
death in the case of public or charitable gifts, or at least 
five years before the death in the case of any other gift, 
transferred to the donee or to trustees for the donee. 
(5) The donee or trustees on his behalf assumed bona fide 
possession and enjoyment of the property and thenceforth 
retained it so that the donor was excluded from all beneficial 
interest in or possession and enjoyment of the property 
given and from any benefit, whether by contract or 
otherwise, or, if the property was settled, so that the donor 
had no power of revocation or right to reclaim any absolute 
interest in the property given. 
Transfer of Property 

Sometimes the question will arise whether, and if so when, 
there was a transfer of the property: it arises in its most 
acute form when the donor dies just about one or five years 
from the date of the alleged transfer. 
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hours of darkness will mean that the crossing is not properly 
indicated and presumably this will be a defence to a driver 
or rider charged under reg. 4 (according precedence) or reg. © 
(halting between ‘“‘L”’ and crossing), since practically all 
these crossings have only one beacon at each end. Where 
there is a central refuge on which additional flashing beacons 
are mounted, it will still be a defence if one of the pavement 
beacons is out and all the beacons on the central refuge are 
mounted on brackets, for the proviso only applies to globes 
mounted on posts, though the central refuge may sparkle 
and flash like the Koh-i-Noor. 

Paragraph 3 of Pt. II of Sched. I provides that that Part 
shall apply to every crossing where traffic lights are not 
installed, other than a crossing on which traffic is subject 
to control by a police officer in uniform, being a control which 
is normally in operation during periods amounting in the 
aggregate to not less than twenty hours in any week. It is 
submitted that the burden of proving that a zebra crossing 
is subject to control “ normally ’’ by the police for twenty 
hours or more in any week falls on the defendant ; the use 
of the term ‘ normally "’ suggests that the magistrates will 
have to consider in respect of that crossing what was ‘ normal ”’ 
at or about the time of the offence and not what happened 
years ago. 

Special authorisation may alter the indications for particular 
crossings (Sched. I, paras. 5 (2), 6 (3) and 8). 

The maximum fine for breach of the regulations remains 
at £5. The offence of failing to accord precedence can also 
be punished by endorsement or suspension, for an unlimited 
period, of a motorist’s driving licence, since this is an “‘ offence 
in connection with a driving of a motor vehicle ’’ for which 
the Road Traffic Act, 1930, s. 6, authorises such disabilities 
(save that disqualification may not be inflicted on an absolute 
or conditional discharge). It is doubtful, however, if endorse 
ment or disqualification can be ordered for stopping in a 
forbidden place, contrary to reg. 5 or reg. 6, as this is an 
offence akin to obstruction, for which these disabilities may 
not be inflicted (R. v. Yorkshire (West Riding) Justices 1910) 
1 K.B. 439). 
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P, = a ~~ r 
RESERVATION OF BENEFIT 

It is a well-known principle that equity will not intervene 
to perfect an imperfect gift. Thus, in Jones v. Lock (1865), 
L.R. 1 Ch. 25 a father put a cheque into the hands of his nine- 
months old son, expressing his intention to give it to thie child. 
He then took back the cheque and put it away: shortly 
afterwards he died and it was held that there had been neither 
is an effective gift nor adeclaration of trust. A similar case is 
Richards v. Delbridge (1874), L.R. 18 Eq. 11, where there was an 
ineffective attempt to make a gift of a business and its stock- 
in-trade by indorsing on the lease of the business premises : 
“This deed and all thereto belonging I give to X from this 
time forth with all the stock-in-trade.”’ 

In practice the difficulty usually arises where there has 
been an incomplete and ineffective transfer of shares in a 
company. A _ recent case which illustrates the matters 
involved is Re Rose |1952|} Ch. 499. The essential facts were 
these: the deceased, on the 30th March, 1943, in considera- 
tion of his natural love and affection for his wife, transferred 
to her shares in an unlimited company: the donee for her 
part executed the transfers, which followed precisely the form 
laid down in the articles of association of the company. The 
directors had an unrestricted right to refuse registration, 
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but nothing seems to have turned on that. The transfers 
were not, in fact, registered until 30th June, 1943, and it 
was agreed that there would be a liability to estate duty 
unless the gift had been completed by 13th April, 1943. 

The argument for the Crown in its initial form may be 
summarised thus: the documents were intended to operate 
as transfers and had not so operated at the crucial date because 
a transfer is ineffective until it is registered. That being 
so, Milroy v. Lord (1862), 4 De G.F’. & J. 264, is authority for 
the proposition that if a document is intended to operate as a 
transfer it cannot be construed as a declaration of trust. 
Hence the transfers of 30th March were of no effect. Now 
Milroy v. Lord, although very similar, is distinguishable on 
its facts because in that case the donor had not done all that 
lay in his power to divest himself of the shares because he 
had not completed the appropriate form of transfer, whilst 
in Re Rose the form specified in the articles of association 
was followed exactly. Sir Raymond Evershed, M.R., at 
p. 510, refused to accept the proposition that because a 
document is on its face intended to operate as a transfer, 
it can under no circumstances take effect by way of trust, 
and he distinguished between a man executing documents 
not apt for his purpose and a man transferring property 
in the appropriate manner so that there might, during some 
limited period or otherwise, arise, for the purpose of giving 
effect to the transfer, a trust. 

In the course of the hearing, however, the Crown had 
substantially to abandon as insupportable the contention 
that the transaction of 30th March was entirely ineffective 
so that the donor retained full dominion over the shares until 
actual registration. In the words of Jenkins, L.J., at pp. 516- 
517: ‘ That contention being disclaimed, it is said, on the 
part of the Crown, that nevertheless the gift is incomplete 
because, although the deceased could not recall it, he remained 
the owner of the shares until the transferees were registered 
in respect of them. That proposition seems to me to disregard 
entirely the form of the transfers. And, indeed, Mr. Penny- 
cuick, for the Crown, in the end said that the effect of the 
transfers was no more than some sort of conditional authority 
or promise that, if the directors of the company chose to 
register the transfers, then, but not otherwise, the transferees 
should become the owners of the shares. That is a proposition 
which I cannot accept .. .”’ 

It was eventually held that the deceased had parted with 
the beneficial interest in the shares on 30th March, and from 
then until the transfer was registered held as bare trustee 
for the donee. The case appears to be authority for the 
proposition that a gift of shares is complete when the transfer 
and share certificate are handed over to the donee if, but only 
if, the transfer is in the appropriate form to transfer the legal 
estate when it is registered—-that is to say, if the donor has 
done all that lics in his power to divest himself of the shares. 


Assumption of Possession and Exclusion from Benefit 


This requirement has in one form or other been discussed 
several times of recent years in the House of Lords and in 
the Privy Council, and whilst these decisions have cleared 
away some confusion they still leave troublesome matters 
outstanding. Before looking at the cases one might say 
that half the confusion—that half which has been resolved 
by the recent decisions—has arisen because of the loose 
manner in which it is from time to time suggested that 
“A owns a house’’: in fact one thing that is certain in 
English law is that A can do no such thing. He may own a 
fee simple in a house, or a fee tail in a house, or a term of 
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years, or an equitable interest of one sort or another in a 
house, and it is only such a fee or such a term or such an 
interest which may be the subject-matter of a gift. 

The clearest statement of basic principles is to be found 
in St. Aubyn v. A.-G. (1952) A.C. 15, per Lord Simonds, at 
p. 29: “*... much of the confusion that has arisen in 
the past on this admittedly difficult branch of the law has 
been due to the failure to bear in mind that that of which 
enjoyment is to be assumed and retained and from which 
there is to be exclusion of the donor and any benefit to him 
by contract or otherwise is that which is truly given, a 
proposition which is obvious enough in the case of two 
separate estates but more difficult to follow and apply 
where trusts are declared of a single property which are not 


completely exhaustive in favour of a donee . . . by retaining 
something which he has never given a donor does not bring 
himself within the mischief ‘of the section... if A gives 


to B all his estates in Wiltshire except Blackacre, he does 
not except Blackacre out of what he has given: he just doves 
not give Blackacre.’’ 

This principle was first illustrated in Re Cochrane (1906 
2 Ir. R. 200, where the settlor settled mortgage debts of 
£15,000 so that part of the income was undisposed of and 
so that there was a resulting trust for himself in certain 
circumstances. The Crown claimed duty on the whole 
£15,000, but it was held that all that passed was the value 
of the undisposed-of income and of the contingent remainder : 
what had been given was not the whole £15,000, but certain 
beneficial interests carved thereout. The latest application 
of the principle is to be found in Oakes v. Commissioner of 
Stamp Duties of New South Wales (1953) 3 W.L.R. 1127 ; 
97 Sot. J. 874. In that case the deceased had, in 1924, 
declared himself a trustee of his grazing property for himself 
and his four children as tenants in common in equal shares 
in terms which gave him wide powers of management and the 
right to remuneration for such management and which 
gave him power to apply the children’s shares of income 
for their maintenance and education. He in fact lived on 
and managed the property, received remuneration and 
applied some part of the income for the children’s benefit. 

It was held first that it was not, in the light of St, Aubyx 
v. A.-G., sufficient to take the situation as a whole and find 
that the settlor has continued to enjoy advantages which 
are referable to the settled property, but that it was necessary 
to consider the nature and source of each of the advantages 
to see whether or not it was a benefit which came within the 
provision. Next it was held that the deceased had acted 
properly in spending the children’s income on their behalf 
and it could not be said that the advantage, if any, gained 
by the deceased because he might otherwise have spent 
his own money on the children was a benefit within the 
section because it neither incumbered upon the enjoyment 
of the gift nor arose by way of reservation out of what was 
given. Thirdly, that the advantage, if any, gained by the 
linking together of the one-fifth beneficial interests did not 
in any way impair the enjoyment of the gift or trench upon 
the rights of the donees. But finally, that the right to take 
remuneration as a trustee was not a beneficial interest whicl 
was retained and not given but was a power to take a benefit 
out of or at the expense of the interests which were given. 
For this last reason, therefore, there had been a reservation 
of a benefit and so estate duty was payable upon the whole 
property. 

Another recent case in which the matter was discussed was 
Thomas v. Inland Revenue Commissioners |1953| S.L.T. 119, 
but this case turned so closely upon a form of disposition 
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which may be common in Scotland but which is unknown in 
England that it is of little assistance to English practitioners. 

The principles which emerge from all these cases is that 
one must first decide precisely what interest in the physical 
property concerned was the subject-matter of the gift. Then 
one must ask whether any interest or benefit remaining in 
the donor is such as to trench upon the enjoyment of what 
was given. If it does, estate duty will be payable whether 
or not five years have elapsed. Thus, if A settled property 
upon himself for ten years and subject thereto upon B 
absolutely, all that has been given is a vested interest in 
remainder and the particular estate which precedes it cannot 
be said to trench thereon. Hence, if A dies after the lapse 
of, say, seven years, all that is chargeable to estate duty is 
the value of the residue of that limited estate. 

If, however, the benefit reserved is such as to trench 
directly or indirectly upon the enjoyment by the donee of 
that which was given, it is not in the least necessary that 
it should be reserved out of or charged upon the subject- 
matter of the gift. Thus not only is an annuity charged upon 
the gift sufficient to bring the gift within the provision, but 
so is an annuity resting on the personal covenant of the 
donee, or indeed, resting on the covenant of some third party 
(see A.-G. v. Worrell [1895] 1 Q.B. 99). Equally, it is 
immaterial whether the gift and the benefit spring from the 
same or from different documents or that such documents 
are separated by an interval of time if they are in fact linked 
together as part of one arrangement (see A.-G. v. Sandwich 
1922] 2 K.B. 500). 
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If two items of property are given and a benefit is expressly 
charged upon or reserved out of both, then estate duty is 
payable on both on the death of the donor: if the benefit 
is expressly charged upon or reserved out of one only, then 
that one only is affected (but see Revenue Commissioner v. 
Hutchinson {1948} Ir. R. 390 to the contrary) ; if the benefit 
is charged upon neither item, but is independent or collateral, 
both items are affected. 

It is curious that in English law it should still be to some 
extent doubtful whether the benefit must be enforceable 
by the donor or whether a “ gentlemanly understanding ”’ 
is equally fatal. One learns with interest from Oakes’ case 
[1953] 3 W.L.R. at p. 1132) that in New South Wales it is 
provided that there is brought in “ any benefit of whatsoever 
kind or in any way whatsoever whether enforceable at law or 
in equity or not.” In England and in Scotland the prepon- 
derance of authority is the other way, and it seems that a 
merely charitable or eleemosynary benefit is insufficient (see 
A.-G. v. Seccombe [1911] 2 K.B. 688, at p. 703, and A.-G. v. 
St. Aubyn {1950} 2 K.B. 429, at p. 450). This view is supported 
by H.M. Advocate v. M‘Taggart Stewart (1906), 43 S.L.R. 465, 
where A made an absolute gift of his entire interest in a house 
and its contents to B and then continued to live there as 
B’s guest until his own death ; it was held that no duty was 
payable. Nevertheless, one supposes that that type of 
transaction will be viewed by the Estate Duty Office with a 
rather jaundiced eye. 

G. B.G. 


TRUSTS FOR STATUTORY NEXT OF KIN 


In Re Mitchell [1954] 2 W.L.R. 1114; p. 373, ante, a testator 
directed that his estate should be held, in certain events, in 
trust for such person or persons who would have been entitled 
thereto under Pt. IV of the Administration of Estates Act, 
1925, at the death of his widow had she died possessed thereof 
intestate without having been married. It was held that the 
persons referred to in this direction included the Crown, 
and as the testator’s widow in the circumstances of this case 
had no relatives of the degrees specified in s. 46 of the Act 
(viz., issue, parents, grand-parents, brothers, sisters, uncles 
or aunts, and the issue of brothers or sisters or uncles or 
aunts) the residuary estate passed to the Crown. 

The relatives of the intestate among or to whom the residuary 
estate of an intestate is distributable are set out in paras. (i) 
to (v) inclusive of s. 46 (1), as modified in the case of 
deaths after 1952 by the Intestates’ Estates Act, 1952. 
Paragraph (vi) of s. 46 (1) then goes on to provide that in 
default of any person taking an absolute interest under the 
foregoing provisions (i.e., paras. (i) to (v)), the residuary 
estate of the intestate shall belong to the Crown or to the 
Duchy of Lancaster or to the Duke of Cornwall for the time 
being, as the case may be, as bona vacantia, and in lieu of 
any right to escheat. The rights of escheat to the Crown, 
the Duchy or the Duke or to any mesne lord, were abolished 
by s. 45 of the Act, together with all the then existing rules 
of descent whether local or customary or otherwise and also 
such rights as tenancy by the curtesy and dower and 
freebench. 

It was argued on behalf of the testator’s own next of kin 
in Re Mitchell that the incorporation of the provisions of 
s. 46 (1) into the testator’s will should stop short of para. (vi) 
because the effect of that paragraph was not to give rights to 


the Crown to take under the section, in the same way as, 
e.g., a brother or sister of the testator’s widow would have 
taken had such a person existed, but to preserve the right of 
the Crown to take bona vacantia by its prerogative right, in 
the absence of an owner. This argument failed because, in 
the judgment of Wynn Parry, J., on the construction of 
ss. 45 and 46 of the Act, there was a complete and exhaustive 
code for the ascertainment of the destination of the property 
of intestates, and the Crown took by virtue of that section 
directly under the statutory provision in s. 46 (1) (vi), and not 
by any prerogative right. On this view the trusts incorporated 
in the will by reference to the Act of 1925 contained a trust, 
to take effect in default of any person capable of taking 
under any preceding trust, in favour of the Crown. 

Apart from its direct result, which would doubtless have 
greatly surprised the testator if he had been alive to hear of 
it, this decision opens up at least one interesting possibility. 
It will be recalled that the nature of the Crown’s claim to bona 
vacantia was recently examined by the Court of Appeal in the 
case of Re Maldonado [1954] 2 W.L.R. 64; ante, p. 27, a case 
which was referred to in argument in Re Mitchell but not 
mentioned in the judgment. A Spanish subject, domiciled in 
Spain, died in that country intestate, leaving personal property 
in this country. The State of Spain applied for a grant of 
administration as being entitled to inherit the estate of the 
deceased under the appropriate article of the Spanish Civil 
Code as ultimate heir. There is a rule of private international 
law, which is recognised in this country, by which the rights 
of succession of an heir of a person dying domiciled abroad 
to the movable property of that person are given effect to, 
but the claim of a State to ownerless property, being a form 
of confiscation and in any case falling within the fiscal rights 
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of a State, is not generally recognised outside the limits of its 
own jurisdiction. If, therefore, in Ke Maldonado the claim 
of Spain was that of an heir, similar in all respects but the 
corporate, or more than corporate, capacity of the claimant 
to that of an individual claiming as next of kin, it was a claim 
which had to be recognised here ; if, on the other hand, this 
claim was essentially that of a State to ownerless goods, it 
was a claim which the English court could not recognise, 
and in that case the Crown would have been entitled to the 
intestate’s movable property here as bona vacantia. This 
question could be resolved only by examining the Spanish 
law, and as the evidence which was accepted on this subject 
showed that the Spanish State took the property of intestates, 
in default of relatives entitled to the property, as ultimate 
heir and not by virtue of any prerogative right, the claim of the 
Spanish State to a grant succeeded. The nature of the 
arguments adduced to the court in Re Maldonado, and a fuller 
consideration of the reasons given for the decision, will be 
found in an article in this “‘ Diary ’”’ at p. 71, ante. 

The decision in Re Mitchell would seem to have a bearing 
on any case in which the facts would be the converse of those 
in Re Maldonado. Vf, e.g., an Englishman were to die 
domiciled in England, intestate, leaving movable property in 
France, the rule of private international law which was 
applied in the last-mentioned case would now entitle the 
Crown to claim the property in France. The qualification 
“now ”’ is essential, for it can hardly be doubted that until 
the coming into operation of the Administration of Estates 
Act, 1925, the Crown's claim to bona vacantia was a prerogative 
claim of the kind to which recognition is not normally accorded 
by the laws of a foreign country (see, e.g., Re Barnett (1902 
1 Ch. 847, per Kekewich, J., at p. 859). 

Apart from the risk to which gifts or trusts in favour of 
next of kin framed in the way in which that in Re Mitchell 
was drawn are subject, of producing a wholly unexpected 
result, there is another, and more serious, risk in this form of 
limitation. This is well illustrated by the case of Re Hart's 
Will Trusts (1950, Ch. 84. By his will, made before 1926, 
a testator who died in 1927 directed that certain property 
should be appropriated for the benefit of his step-children 
and his children and should be held on certain trusts. These 
trusts, shortly stated, were a protective trust for the child 
or step-child in question during his or her life, and subject 
thereto a trust for the children or remoter issue of the primary 
beneficiary, the child or step-child in question, as the primary 
beneficiary should appoint, with, finally, a trust in default of 
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appointment for the child or children of the primary bene- 
ficiary who should be living at the testator’s death or should 
be born afterwards, and who should attain the age of twenty- 
one years. This final trust thus provided for the retention of 
the property, in the event of its coming into operation at all, 
for the longest period allowed by the rule against perpetuities. 

The testator also provided that, in the event of the failure 
of the trusts for the benefit of his step-children and children, 
the property subject thereto should be held in trust for the 
persons or person who would at the time of such failure have 
been entitled to the testator’s personal estate under the statutes 
of distribution if the testator had died at the time of such 
failure intestate. The words “at the time of such failure ” 
were doubtess inserted to avoid the inconvenience of benefiting 
persons who might have been dead at that time, but they had, 
or might have had, an unfortunate result. Any trust for the 
benefit of next of kin contained in s. 46 of the Administration 
of Estates Act, 1925, which is expressed to be held for a 
person or class of persons upon the statutory trusts defined 
in s. 47, imports a contingency in that the beneficiary must 
attain the age of twenty-one years in order to take. It was 
thus plain that the trust contained in the ultimate gift 
infringed the rule against perpetuities because it was possible 
that, at the expiration of the longest period allowed by the 
rule, when the prior trusts might fail, there might still be 
persons entitled to the trust property whose interests were 
not then vested interests, but were still subject to the con- 
tingency of attaining majority. The ultimate trust was, 
therefore, declared to be void. 

In this particular case the avoidance of the ultimate trust 
did not produce an intestacy, because the court found it 
possible to read certain cross limitations into the primary 
trusts which prevented their failure and the consequential 
operation of the ultimate trust. The part of the decision in 
which this ultimate trust was declared to be bad may, there 
fore, properly be said to be oditer ; but there is little doubt 
that it would be followed in another case, and the danger to 
which I have referred isarealone. In this case, it arose becaus« 
of a statutory substitution of language in the testator’s will, 
but the same result may occur where the persons specified 
to take under an ultimate trust are persons to be ascertained 
at a future time as, in effect, the statutory next of kin of any 
person other than the settlor or testator. Special precautions 
are then necessary ‘to limit the operation of the statutory 
trusts contained in s. 47 of the Act if the trust or gift is not to 
fail for infringement of the perpetuity rule. 

eee 


MORTGAGEE VERSUS UNAUTHORISED TENANT 


So much has been done to protect the interests and security 
of tenants of late years that those who find that they have no 
defence to claims by third parties whose existence they had 
not suspected experience rude shocks. Consequently, while 
it is outside the scope of the ‘‘ Notebook ’’ to examine and 
discuss fine distinctions drawn, by reference to scintille 
temporis, in the series of decisions of which Church of England 
Building Society v. Piskor |1954| 2 W.L.R. 952 (C.A.) (ante, 
p. 316) is the most recent example, it may be useful to review 
the principles by which a mortgagee may be able to treat 
the mortgagor’s tenant, as well as the mortgagor, as a 
trespasser. In most of these cases, what has happened has 
been that a mortgagor has forfeited his rights in some such 
circumstances as these : he decided to buy a house ; he found 
a house, found a building society which found most of the 


money, and found a tenant for the whole or part of the house 
whose contributions would help him find the difference ; 
unexpectedly, the tenant found himself confronted with a 
demand for possession, and his fate depended on what the 
court might find to be the sequence of events. 

For the principle which operates is simply that of gu? prior 
est tempore, potior est jure, and was, according to Lord 
Mansfield, C.J.’s judgment, first applied to such facts as 
those under discussion in Keech, Lessee of Warne v. Hall and 
Another (1778), 1 Dougl. 21. In that case the owner of a 
City warehouse had mortgaged it, remaining in possession, 
and then let it to the defendant, at a rack rent, for a term of 
seven years ; whereupon the mortgagee, without giving the 
defendant (who was willing to attorn to him) as much as a 
notice to quit, instituted ejectment proceedings. The defence 
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suggested that the defendant should be treated as a tenant 
from year to year. Lord Mansfield approached the question 
much in the way in which he was apt to approach questions 
of commercial law ; it was, he said, whether, by the agreement 
understood between mortgagors and mortgagees, which is 
that the latter shall receive interest and the former keep 
possession, the mortgagee has given an implied authority 
to the mortgagor to let from year to year at a rack rent ; 
or whether he may not treat the defendant as a trespasser, 
disseisor and wrongdoer. The learned Chief Justice did not 
withhold sympathy from the defendant but, pointing out 
that there was no room for the introduction of equity, said : 
“The possession of the mortgagor cannot be considered as 
holding out a false appearance. It does not induce a belief 
that there is no mortgage. Whoever wants to be secure, when 
he takes a lease, should inquire after and examine the title- 
deeds.’’ Then, perhaps by way of showing that a Scot could 
appreciate that there was something unreal about the notion 
of an eighteenth century Farmer Giles asking the squire to 
deduce title, his lordship continued: “In practice indeed 
(especially in the case of great estates) it is often not done, 
because the tenant relies on the honour of his landlord, but 
whenever one of two innocent persons must be the loser the 
rule is qui prior est tempore, potior est jure. If one must 
suffer, it is he who has not used due diligence in looking into 
the title.”’ (It may, of course, be observed even now that 
the Law of Property Act, 1925, s. 44, does not exactly 
encourage such research.) 

A case in which the grantee of a yearly tenancy was the 
victim came before Lord Ellenborough, C.J., some years 
later: Thunder d. Weaver v. Belcher (1803), 3 East 449. The 
defendant had been let into possession by a mortgagor, and the 
then mortgagee does not seem to have minded; but when 
he sold his interest, the purchaser brought ejectment. The 
tenant was then under notice to quit from the mortgagor, 
and his case was (a) that the mortgagee had “ suffered "’ 
him to continue, knowing all about the letting all along, 
and thereby “confirmed’’ the yearly tenancy under the 
mortgagor ; (4) that, alternatively, he was tenant at will or 
at least by sufferance, and no notice to quit or demand of 


“a 


possession having been given or made, he was no trespasser. 
To which Lord Ellenborough answered that it was the 
mortgagor who was a tenant at sufferance, and one such could 
not make another! A mortgagor in possession cannot, of 
course, be regarded as a tenant at sufferance since the reform 
of the law made by the Law of Property Act, 1925 ; but this 
has not given the unauthorised tenant any security. 
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The last of the old cases which I propose to cite arose out 
of rather more complicated facts. In Doe d. Parker v. Boulton 
(1817), 6 M. & S. 148, P had agreed to sell the property 
concerned to W, the agreement being made in August, 1811, 
and completion to be on or before 25th March, 1812. Before 
the latter date W agreed to let it to the defendant, the tenancy 
to commence on the date in question ; and P gave his consent 
to this letting. The defendant entered, no doubt with some 
confidence; but the sale was not completed and what 
happened was that on 29th May P conveyed the property 
to W for a term of 500 years as from 25th March past ; a 
proviso for redemption entitled W to redeem on repayment 
of the price plus interest, etc. ; power to re-enter on default 
of payment was reserved to P. When W defaulted P brought 
ejectment against the ‘‘ tenant ’’ without making any demand 
or serving any notice to quit ; and Lord Ellenborough, who, 
as will have been observed, had rather less sympathy with the 
ejected than had Lord Mansfield, held that he had never 
been P’s tenant; he had entered into possession as W's 
shadow, and stood or fell with W. 

In those days, of course, weekly tenants were not seriously 
affected by such happenings; but the feeling of security 
created by rent control legislation made it difficult for those 
occupyirg dwelling-houses within the ambit of the Acts 
concerned to appreciate that they had no defence against 
aggrieved mortgagees, and were not statutory tenants but 
and wrongdoers. Indeed, at first 
instance, Vaisey, J., in Dudley & District Benefit Building 
Society v. Emerson and Another \1949\ Ch. 707 (C.A.), gave 
judgment for the ‘ Another,’’ one Fred Goodlad ; but the 
Court of Appeal held that the restrictions on possession 
restrained landlords only, and that though Mr. Goodlad’s 
weekly tenancy was perfectly valid as between himself and 
the second defendant, the mortgagor, they in no way impaired 
the plaintiff mortgagees’ rights or remedies. 

Perhaps the most satisfactory way in which to explain the 
position to a tenant who requires disillusioning is to refer to 
the queues with which we are all familiar ; fundamentally, 
the principle is the same. The person who heads the ‘bus 
queue may be one who might comfortably have avoided 
travelling during the peak period, may be well able to afford 
a taxi, etc.; but it is the duty of the conductor to give him 
or her first claim, just as it is the duty of a sheriff to execute 
writs in the order in which they come into his hands (Dennis 
v. Whetham (1874), L.R. 9 QO.B. 345), without inquiring 
which judgment creditor has the greater need. Qui prior est 
tempore, etc.—first come, first served—at least has the merit 
of simplicity. 


trespassers, disseisors 


R. B. 


HERE AND THERE 


THE COMICAL GARMENT 


It is hard to say just why, among all the clothes that men 
and women wear, trousers, apart from any context, have an 
essential element of the comic. Alone, the memorial to the 
reforming enthusiasm of Mrs. Bloomer shares with them the 
distinction of being comic per se. Other garments may become 
comic by the accident of exterior circumstances, as when one 
chases one’s hat on a windy day or sits on it in a dignified 
assembly or when one inadvertently pours water into one’s 
shoes. But trousers are different, nor is their slightly farcical 
quality a mere matter of their normal physical juxtaposition, 
for both breeches and cavalry overalls primarily evoke a 
romantic glamour, and shorts breathe all the sombre 
But try to treat trousers 


earnestness of the playing-fields. 


seriously and they only become the more uproariously 
laughable, as when a forensic orator assured the jury that 
‘those trousers spoke trumpet-tongued.”’ On reflection, it 
is perhaps because of the portentous respectability of their 
intention that trousers, like pompous people, fall, by the very 
force of gravity, into the ridiculous. Those little feminine 
nothings whose very essence is fun and frivolity have far 
too versatile a charm to be merely laughable, even when they 
are deliberately witty, whereas the serious formalism of 
trousers enshrines that pride which in any well ordered 
world always comes before a fall. Almost any male garment 
can, with suitable inspiration, be elevated to even heraldic 
dignity, and any female garment, from the garter upwards, 
may provide an emblem fora knight, but trousers are for ever 
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beyond the pale, and when four or five years ago the students 
of Durham University flew a pair from the flagstaff of the 
castle during assize time there was no fear at all that that 
broad pennant would be confused with anything but broad 
humour. 
TROUSERS AT LAW 

So, therefore, when one hears of some drama at law in which 
a pair of trousers is cast for the leading role, one anticipates 
with pleasure several hours of good, sound, traditional farce, 
nor is one likely to be disappointed. You remember how, 
a few years ago, a gentleman had to buy back his own trousers 
at an auction sale because the cleaners to whom he had 
entrusted them had fallen into arrears with their Schedule A 
tax and the Crown, acting within its somewhat whimsical legal 
rights, had seized their customers’ clothes in satisfaction of 
the debt. Apart from the entertainment value of the Crown's 
gesture, its social, economic and fiscal implications were 
startling in their novelty, but at Uxbridge County Court 
recently a pair of trousers was revealed as the central figure 
in a comedy of cross-purposes in the finest old-fashioned 
music hall tradition. 


STRANGE METAMORPHOSIS 


GERRARD’S Cross is a substantial and well ordered residential 
district in Buckinghamshire, immune from most of the more 
startling surprises in life and well fitted to be the home of a 
bank official such as the plaintiff. For the purposes of his 
calling he had purchased a suit, impeccably conventional, but 
increasing prosperity or perhaps the effects of an indoor life 
made it desirable that the waist-line of the trousers should be 
let out and for this purpose he entrusted them to a local 
tailor, Now, versatility is an admirable quality, but, as it 
turned out, the trouser owner might have been better advised 
to entrust so simple an operation to a craftsman of less 


THE SOLICITORS’ 


JOURNAL ‘Vol. 98) 389 


outstanding virtuosity with a clrentéle less varied and original 
in its demands on his imagination and ingenuity, for when 
in due course he reclaimed his trousers it was found that they 
had become transformed into a skirt of undoubtful elegance 
and distinction, but not in conformity with current fashions 
in masculine dress in the great English banking houses. _ It 
is true that kings and priests and judges, robed for solemnity 
and ceremonial, array themselves in skirts, but in the 
world of banking the only symbolic personality so adorned 
is the Old Lady of Threadneedle Street, and though, so 
far as cashiers, at any rate, are concerned, the customer, 
seeing them only from the waist upwards, would be none 
the wiser if below counter level they were wearing only a 
tasteful girdle of fig leaves, the banking tradition is 
apparently strong for a homogeneous covering of the whole 
body as is the Bar for its own particular uniform. So by 
this metamorphosis, this transmutation, the whole purpose 
of the suit had been frustrated and apparently there was no 
sartorial alchemy for reversing the process. The whole 
accident was the result of the mixing up of two tickets, as a 
sorcerer’s apprentice might mix up two spells. These things 
happen occasionally in every profession. Distinguished 
counsel, much in demand, have been known to open the 
wrong case in the wrong court on the wrong brief. Busy 
surgeons have been known to remove the wrong organ from 
the wrong patient for the wrong complaint. The operation 
in fact performed on the trousers had (had it not ?) a certain 
analogy to a triumph of surgical virtuosity which attracted 
a good deal of popular attention recently, and though, in its 
own way, it is equally remarkable, it was apparently no 
consolation to the customer to have been involved in an 
episode unique in the history of tailoring. In fact, if not in 
law, the tailor might be said to have been guilty of a type of 
conversion hitherto unprecedented, and the customer, having 
sued him, finally recovered twelve guineas damages. 
RICHARD Ror, 


NOTES OF CASES 


The Notes of Cases in this tssue ave published by arrangement with the In orporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 

PATENT: LICENCE: REASONABLE NOTICE TO 

DETERMINE 

Tool Metal Manufacturing Co., Ltd. v. Tungsten Electric 
Co., Ltd. 

Somervell, Birkett and Romer, L.J J. 

Appeal from Pearson, J. 


29th March, 1954 


In 1938 the plaintiffs granted to the defendants a licence to 
manufacture certain material in accordance with the plaintitts’ 
letters patent ; the licence provided that the defendants should 
pay royalties of 10 per cent. on the value of the material sold 
up to a stated quantity per month, and 30 per cent. on excess 
material. In discussions in 1942 it was agreed to suspend the 
excess royalties pending a new agreement, but this was never 
entered into. In 1945 there was litigation between the parties 
in which the plaintiffs (as defendants) were successful on the 
main claim, but their counter-claim for an account of royalties 
and payment of the sum found due was dismissed. They then 
instituted the present action to recover a sum alleged to be due 
in respect of royalties and excess royalties during a-period dating 
{rom some nine months before the delivery of the counter-claim 
in the previous action. Pearson, J., held that the delivery of 
the counter-claim was a sufficient notice to determine the 
Suspensory agreement of 1942. The defendants appealed. 

RoMER, L.J., said that in his view the delivery of the counter- 
claim in the previous action was not effective to terminate the 
Suspensory agreement. A return to the strict conditions of the 
agreement of 1938 would have such far-reaching effects on the 
defendants’ production policy and involve decisions of such 
importance that a notification of the plaintiffs’ intention to 


Where possible the appropriate page reference is given at the end of the note 


revert to the old regime must be conveyed in unequivocal terms 
lrurther, it was consistent with fair dealing and authority that 
such notification should specify either some future date, or at 
least a reasonable period on the expiration of which full payments 
were to be resumed. Similar circumstances arose in Canadian 
Pacific Railway v. R. {1931} A.C. 414. As appeared from 
that case, and from comments on it in Alinister of Health v 
Bellotti (1944. KX.B. 298, the restrictions on the power of a 
licensor to determine a licence must depend on the circumstances 
in each case; here, the circumstances were such that it was 
imperative that the defendants should have reasonable notice 
in advance, so as to effect the necessary planning and reorganisa 
tion before the strict contractual obligations were re-imposed 
The counter-claim gave no reasonable period of notice, and it 
was also by its terms by no means a clear and unambiguous 
expression of the plaintiffs’ intention. It could not, therefore, 

be regarded as a good notice. 
SOMERVELL and Birkett, L.JJ., agreed. 
APPEARANCES: G. Beyfus, Q.C., K. 
A. C. Warshaw (Hancock & Willis); F. 
LT. G. Roche (Bristows, Cooke & Carpmael). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


Appeal allowed 
Johnston, C., and 
W. Beney, Q.C., and 


[1 W.L.R. 862 


NEGLIGENCE: REQUISITIONED PREMISES: INJURY TO 
OCCUPANT: LIABILITY OF AUTHORITY 
Greene v. Chelsea Borough Council 
Singleton, Denning and Morris, L.J J. 
30th April, 1954 

Appeal from Cassels, J. 
The plaintiff with her husband (a co-plaintiff who died before 
the action was tried) and their three children were allowed by 
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the defendants to occupy rooms in a house requisitioned by them 
to accommodate homeless people. The plaintiff's husband sent 
in an application form which contained the names of all the 
proposed occupants and an occupation agreement was made 
between the defendants and the plaintiff’s husband and the 
family went into occupation. Some time later, the plaintiff 
noticed a crack and bulge in the ceiling of the kitchen. She 
informed the defendants, who sent two men to inspect and make 
tests, but nothing was done to the ceiling. About six months 
later, a large portion fell on the plaintiff's head causing her 
injury. She brought an action against the defendants claiming 
damages for negligence. ‘The defendants denied negligence and 
contended that they owed no duty to the plaintiff. Cassels, J., 
gave judgment for the plaintiff. The defendants appealed. 

SINGLETON, L.J., said that it was contended for the d-fendants 
that there was no liability on them because the case ought to be 
regarded in the same way as it would have been if there had 
been a tenancy agreement between the defendants and the 
plaintiffs’ husband, in which case, as held in Cavalier v. Pope 
1906 A.C. 428, the wife, being no party to the contract, could 
not recover. It was further submitted that it did not matter 
whether the position of landlord and tenant, properly so-called, 
existed, so long as there was a contract between the plaintiff’s 
husband and the defendants ; that the respective rights of the 
defendants and the plaintift’s husband were to be determined 
by that contract; that the plaintiff could have no rights of 
any kind, and that no duty was owed by the defendants to the 
plaintiff or to any member of the family inside the premises, 
the use of which was given or allotted to the plaintiff’s husband. 
It was held in Southgate Borough Council v. Watson (1944 
KX.B. 541 that a requisitioning authority had no power to 
create a tenancy, and that view had been followed ever since. 
The purpose of a requisition of premises was to find homes for 
people who would otherwise have nowhere to go, and surely, in 
those circumstances, there must be duty on the requisitioning 
authority to act reasonably in regard to all those for whom 
accommodation was found or at least to take reasonable care 
of the premises which persons were allowed by the requisitioning 
authority to use. In the present case, could it be said that there 
was no duty owed to the plaintiff and that, if there was, that 
there was no evidence on which Cassels, J., could find that the 
defendants had failed in their duty ? It seemed to him on the 
first point that, when the defendants were told that the premises 
were required for five persons who were named in the application 
form and those persons went to live on the premises, each 
one of them was in the same position as a licensee and that the 
court ought not to look upon the one who signed the agreement 
to the exclusion of the others. A duty of care was owed by the 
requisitioning authority to each of the persons named and 
accommodated, the standard of care being that of a reasonable 
man on both sides. Did the defendants fail in that duty ? When 
the plaintiff informed the defendants of the crack and bulge in 
the ceiling they sent two presumably competent men to inspect 
it and to make tests. No repairs were done and either the tests 
made had not been sufficient or there was undue delay in doing 
the repairs. There was nothing to show that the plaintiff knew 
that the ceiling was dangerous and she was entitled to rely 
on what the defendants’ men said. Cassels, J., was entitled to 
hold that there was a danger in the ceiling of a kind not 
appreciated by the plaintiff (though she knew of the crack) and 
that the defendants had not done what they should have done 
after she had pointed out the crack. They owed a duty to the 
plaintiff which they failed to perform; in other words, there was 
negligence on their part and the plaintiff was entitled to hold 
the judgment in her favour given by Cassels, J. 

DENNING, L.J., agreed. He said that it was contended that 
the fact that the plaintitt knew of the crack and the bulge 
in the ceiling disentitled her from recovering, on the authority 
of London Graving Dock Co., Ltd. v. Horton |1951) A.C. 737; 
95 SoL. J. 405. He thought that the decision in that case had 
been misunderstood. In his judgment, knowledge or notice of 
the danger by the person claiming was only a defence when 
that person was free to act on the knowledge or notice so as 
to avoid the danger. If that were so, could anyone reasonably 
say that the plaintiff was free to give up the use of the kitchen 
simply because the ceiling had a crack in it and was bulged 7 
She was not free to avoid the danger because she had to stay 
on the premises and use the kitchen, and consequently, although 
she had notice of the danger, she was not disentitled from 
recovering for the negligence of the local authority. 
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Morris, L.J., delivered a short assenting judgment. Appeal 
dismissed. 
APPEARANCES : Varven skverett, O.C., and Siv Shirley, 


Worthington-Lvans (William Charles ¢ rocker); 1. G. Field-Fishes 
(Pennington & Son). 
{Reported by Pamir B. DuRNFoRD, Esq., Barrister-at-Law] [3 W.L.R, 12 
TOWN AND COUNTRY PLANNING: ASSESSMENT OF 
DEVELOPMENT VALUE: ADMISSIBILITY OF SIMILAR 
LOCAL ASSESSMENTS 
Stockbridge Mill Co., Ltd. v. Central Land Board 


Somervell, Birkett and Romer, L.JJ. 7th May, 1954 


Case stated by Lands Tribunal. 


The plaintifts appealed to the Lands Tribunal from a dete1 
mination by the Central Land Board, for the purposes of the 
Town and Country Planning Act, 1947, regarding the development 
value of certain parcels of land. At the hearing, the defendant 
board sought to put in evidence a number of assessments 
negotiated by the district valuer with the owners of propertics 
which were said to be comparable to those in the present case 
Objection was made by the plaintiffs; the tribunal (Mr. J. L 
Milne) upheld the objection, but stated a case asking whether 
his decision was right. 

SOMERVELL, L.J., said that Mr. Milne had applied a previous 
decision of his own in Wason v. Central Land Board (1953), 
3 P. & C.R. 391, in which he had held that the proposed evidence 
was no doubt relevant for admission in evidence-in-chief, but as 
it consisted of admissions by landowners other than the then 
appellant it could not be admitted in chief, though it might well 
be used in cross-examination. But the matter had been decided 
in principle in Norwich Assessment Committee v. Pointer (1922 
2 K.B. 47, 471 (C.A.), in which it was held that in a rating 
appeal evidence of the rateable value of similar premises in th« 
same union was legally admissible, whatever its weight might be 
Agreements regarding rateable value seemed to be in law in thi 
same position as agreements regarding development value. It 
was true that the rating and valuation list was a public document, 
which interested parties could inspect in order to find examples 
favourable to their own case ; whereas the register of develop- 
ment values was not public. But that went to weight and not 
to admissibility ; if, for instance, the defendants produced 
examples favourable to their case, but refused to let the plaintit! 
see whether there were not other examples favourable to his 
case, the tribunal might well disregard the particular evidenc« 
The answer must be that the evidence was admissible. 

BirkeTr and Romer, L.JJ., agreed. Question answered in 
negative. 

APPEARANCES: |. P. Ashworth (Treasury Solicitor) ; B.S. 
Wingate-Saul (Vizard, Oldham, Crowder & Cash, for Clark, 
Oglethorpe & Sons, Lancaster). 

jReported/by F. R. Dymonp, Esq., Barmster-at-Law) [1 W.L.R. 886 
RENT RESTRICTION: SUB-LETTING OF PART BY 
STATUTORY TENANT: WHETHER PROTECTION LOST 
Berkeley v. Papadoyannis 
Somervell, Denning, Jenkins, Birkett and Romer, L.J J. 
20th May, 1954 


Appeal from Marylebone County Court. 


The defendant, who was the contractual tenant of a three-storey 
maisonette, sub-let the whole of the first floor and all but a smal! 
room, used as a box room, on the third floor to two separate 
sub-tenants, he himself and his wife occupying only the second 
floor, with the use of the box room on the third floor. He had at 
one time occupied both the first and second floors. Both sub 
tenants shared in common with the tenant the bathroom and 
w.c. There were no structural divisions shutting off from each 
other the premises occupied by the defendant and his sub 
tenants. At the termination of the contractual tenancy th: 
defendant held over as a statutory tenant. ‘The plaintiffs claimed 
possession of the parts of the maisonette sub-let, on the ground 
that the defendant had by reason of non-residence lost, as a 
statutory tenant, the protection of the Rent Acts. The county 
court judge, deeming himself bound by the decision of the Court 
of Appeal in Crowhurst v. Maidment 1953) 1 O.B. 23; 1952 
2 7.L.R. 723; (1952 2 AILIER. 808, granted an order for posses 
sion. On appeal, counsel for the defendant intimated that h¢ 
wished to contend that Crowhurst v. Maidment, supra, had been 
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decided per incuriam in view of the decision in Baker v. Turner 
1950) A.C. 401. Evershed, M.R., then directed that the appeal 
should be heard by a full court. 

SOMERVELL, L.J., reading the judgment of the court, said that 
the judge below had found that the only distinction between the 
facts in Crowhurst v. Maidment and those in the case before him 
was that in the former case there were three floors separately 
let as a permanent arrangement, whereas in the latter the part 
occupied by the defendant himself, and the parts which were 
available for letting, had to some extent fluctuated ; that slight 
degree of uncertainty, he held, did not suffice to distinguish the 
cases. The court was unanimously of the view that, assuming 
that Crowhurst v. Maidment was binding on the court, it was 
distinguishable from the present case; because, whereas in 
Crowhurst v. Maidment it was conceded that the defendant had 
never at any material time occupied any part of the sub-let 
premises, or had any intention of ever doing so, in the present case 
the tenant had at various times during the tenancy occupied 
parts of the sub-let premises and might do so in the future ; 
that the mere fact that the tenant had sub-let part of the premises 
did not raise an implication that the Skinner v. Geary principle 
(1931) 2 K.B. 546) applied to that part; the tenant, while 
remaining in the rest of the premises, had done no more than 
sub-let parts of the maisonette, and had not by so doing forfeited 
the protection of the Rent Acts. On the question whether 
Crowhurst v. Maidment was rightly decided the court was not 
unanimous and would express no opinions. Appeal allowed. 

APPEARANCES : I. E-. Megarry (Clifford Symons) ; H. Heathcote- 
Willams, O.C., and C. Salmon (Tackley, Fall & Read). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 23 


QUEEN’S BENCH DIVISION 
CRIMINAL LAW: HUSBAND CHARGED WITH ARSON OF 
WIFE’S PROPERTY: WIFE AS WITNESS 
R. v. Moore 
16th March, 1954 
Preliminary point on a trial on indictment at assizes. 


Pearson, J. 


The accused, Harry Moore, was charged on an indictment by 
the first ccunt with arson contrary to s. 2 of the Malicious 
Damage Act, 1861, the particulars being that on 20th November, 
1953, he maliciously set fire to a certain dwelling-house the 
property of and in the occupation of Annie Moore—James Moore, 
Ann Moore and Edith May Moore being therein ; by the second 
count with arson contrary to s. 3 of the Act, the particulars 
being that on the same date he maliciously set fire to the dwelling- 
house with intent to injure or defraud ; and by the third count 
with arson contrary to s. 7 of the Act, the particulars being that 
on the same date he maliciously set fire to certain curtains the 
property of the said Annie Moore in the dwelling-house under 
such circumstances that, if the building had thereby been set 
fire to, the offence would amount to felony. Annie Moore was 
the wife of the prisoner. When the wife was called to give 
evidence for the prosecution, counsel for the defence submitted 
that she was not a competent witness against her husband. 

PEARSON, J., said that s. 12 of the Married Women’s Property 
Act, 1882, was applicable ; that provided: ‘‘ Every woman... 
shall have in her own name against all persons whomsoever, 
including her husband, the same civil remedies, and also . . 
the same remedies and redress by way of criminal proceedings, 
for the protection and security of her own separate property, 
as if she were a feme sole . . Those words seemed wide enough 
to cover the present proceedings, which were in respect of arson 
of her separate property. The prosecution could be said to be 
by the wife, as she had been bound over to appear at assizes 
and to prefer or cause to be preferred an indictment. The section 
later provided : . in any proceeding under this section a 
husband or wife shall be competent to give evidence against each 
other . . . Provided always, that no criminal proceeding shall 
be taken by any wife against her husband by virtue of this Act 
while they are living together, as to or concerning any property 
claimed by her - unless such property shall have been 
wrongfully ‘taken by the husband when leaving or deserting . 

On that the defence contended that the offence contemplated 
was some offence under the Larceny Act, 1916, and that the 
section did not extend to arson. But it should not be assumed 
that the scope of the exception was the same as the scope of the 
main clause, which ought to have effect according to the proper 
meaning of its words, and would include arson. The prosecution 
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had also relied on a further statutory exception provided by 
Sched. I to the Children and Young Persons Act, 1933, which 
set out a number of offences, including “any other offence 
involving bodily injury to a child or young person.’”’ But the 
offence charged did not involve such bodily injury ; it succeeded 
if it was proved that the accused set fire to the house, and that 
named children were in it. That contention did not succeed 
However, the evidence of the wife was admissible under the 
Act of 1882. Verdict: Guilty on the first count. 


APPEARANCES: |. S. Snowden (W. H. Leathem, Town Clerk 


Bradford) ; B. Payton (H. Duxbury, Bradford). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 893 
RECOVERY BACK OF CHILD BOARDED OUT WITH 
FOSTER PARENTS 
In re A.B. (an Infant)* 

Lord Goddard, C.J., Hilbery and Donovan, JJ. 28th April, 1954 


Appeal from Gerrard, J. 


A local authority which had under s. 1 (1) of the Children Act 
1948, assumed care of an illegitimate child whose mother was unable 
to look after it, boarded the child out with foster-parents under an 
agreement which in accordance with statutory provisions 
contained, intey alia, an undertaking by the foster-parents to 
allow the child to be removed when required by any authorised 
person. Subsequently the putative father of the child married 
and the child’s mother, who was unmarried, notified the local 
authority that she desired to place the child with the putative 
father and his wife. The local authority considered that they 
were bound under s. 1 (3) to follow the wishes of the mother, and 
requested the foster-parents to deliver up the child. The foster 
parents refused, and the local authority applied for a writ of 
habeas corpus directed to the foster-parents. The foster-parents 
contended that in the circumstances the local authority had no 
power to recover the child and that to be handed over to the 
putative father and his wife would be contrary to the welfare 
of the child. Gerrard, J., ordered that the child be handed over 
by the foster-parents to the local authority. The foster-parents 
appealed. 

Lorp Gopparp, C.J., said that the Children Act, 194s, 
governed the situation in the present case. Section 1 (1) imposed 
on a local authority the duty to assume the care of children whose 
parents were unable to provide proper accommodation, main 
tenance and upbringing for them. The prima facie way in 
which Parliament had provided for children to be treated was 
for them to be boarded,with persons selected by the local 
authority, but those persons took the children as foster-parents 
and not as adoptive parents. They were in quite a different 
position from foster-parents who took a child under a particular 
agreement with the parent, and the Children and Young Persons 
(Boarding Out) Rules, 1946, laid down the terms and conditions 
under which a child was to be placed with foster-parents. It had 
been argued that the court, exercising the delegated power of 
the Crown as parens patriae, had the same power as if the case 
were one between the foster-parents and the putative father and 
his wife. He (his lordship) could not take that view. , As the 
child got into the possession of the foster-parents by virtue of the 
Act and the Rules, there was no answer to the local authority’s 
demand to have the child returned. So far as that matter went, 
it was irrelevant whether the mother wanted the child handed 
to Mr. A or Mr. B or to keep it herself. As against the local 
authority the foster-parents could not withhold the child. For 
the court to intervene would be to usurp the duty and discretion 
laid on the local authority by Parliament. So far as s. 1 (3) 
was concerned, he thought that the local authority had taken 
the correct view. As there was no resolution of the council 
under s. 2 and no order of the court committing the child to the 
care of the local authority, and as they were satisfied that the 
mother desired to take over care of the child, they were bound, 
under s. 1 (3), to arrange for the mother to have the child. In 
his view, a mother could take over the care of the child by 
putting it in the care of a nurse or in a boarding school 

HiLBery, J., agreed. He thought that the measure 
which a parent was expected to provide was proper accommo 
dation, maintenance and up-bringing. The mother in the present 
case could none the less take over the care of the child, though the 
maintenance might be provided by the putative father and the 
accommodation might be in a house not occupied by the mother 

Donovan, J., agreed that the appeal must fail and that the 
child must be handed over to the local authority. [In his view 
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care of a child involved some element of personal care, or at 
any rate control in the decisions which arose from time to time 
in the upbringing of a child. Appeal dismissed. 

APPEARANCES: J. FE. Simon, O.C., and F. Blennerhassett 
(Stafford Clark & Co., for W. Stanley Mobberley & Son, Lye) ; 
R. J. Parker (Sharpe, Pritchard & Co., for W. R. Scurpeld, 
Worcester); F. S. Laskey (Edwin Calder Woods, for 
Tree, Hemming & Johnston, Worcester). 

[Reported by Miss J. F. Lams, Barrister at-Law) 


Coe & 
(3 W.L.R. 1 
* Heard in camera and reported by permissicn of the court 

INFORMATION TO ACCUSED OF RIGHT TO 


TRIAL BY JURY 
R. v. Salisbury and Amesbury Justices ; ex parte Greatbatch 


JUSTICES : 


Lord Goddard, C.J., Hilbery and Donovan, JJ. 
12th May, 1954 

Motion for certiorari. 

The applicant was charged before the justices with dangerous 
driving contrary to s. 11 of the Road Traffic Act, 1930. The 
applicant was present at the hearing, where he was represented 
by a solicitor. At the hearing the applicant answered to his 
name and the clerk then read out the charge. The chairman 
then, as was his usual practice, asked the applicant whether he 
wished to be tried summarily. The applicant’s solicitor said 
that he was representing the applicant, that he accepted the 
jurisdiction of the court and pleaded not guilty on the applicant’s 
behalf. The case then proceeded. The applicant was convicted 
and fined £10 and ordered to pay costs. The applicant applied 
for leave to issue an order of certiorari to quash the conviction 
and sentence on the grounds of want of jurisdiction by virtue of 
the disregard by the justices of the form and procedure established 
by s. 25 of the Magistrates’ Courts Act, 1952, which provides by 
subs. (3): “‘ A magistrates’ court before which a person is charged 
with a summary offence for which he may claim to be tried by a 
jury shall, before asking him whether he pleads guilty, inform 
him of his right . . . and shall then ask him whether he wishes, 
instead of being tried summarily, to be tried by a jury.”’ 

Lorbd Gopparp, C.J., said that nothing could be clearer than 
the words of the subsection, which had been lifted alinust directly 
from the old s. 17 of the Summary Jurisdiction Act, 1879. The 
important words were “ inform him of his right.’’ Ever since 
R. v. Cockshott (1898) 1 O.B. 582 the court had insisted on the 
provisions of s. 17, now s. 25, being strictly carried out. It was 
most essential that justices should remember that the question 
to be asked was not, ‘‘ Do you wish to be tried summarily ? ”’ 
but, ‘ Do you wish instead of being tried summarily to be tried 
by a jury?” No one could suppose that the solicitor did not 
understand the position and advise his client, but it must be 
emphasised that all benches of justices must unequivocally 
follow the provisions of subs. (3). It had been further argued 
that the solicitor could not answer the question, reliance being 
placed on an obitery dictum of Charles, J., to that effect in PR. v. 
Quinn (1943), 107 J.P. News. 459; but there was nothing in the 
section as to who was to answer the question, nor need any answer 
be made. There was no good reason why the advocate, in the 
presence of his client, should not answer the question. However, 
the conviction must be quashed. 


HILBERY and Donovan, JJ., agreed. Order of certiorari. 


APPEARANCES: R. C. H. 
Bache & Sons, West Bromwich); G. 
Co., for Wilson & Sons, Salisbury). 

(Reported by F. R. Dymonn Esq., Barrister-at-Law] 


Briggs (Beckingsales, for William 
Rountree (Tavlor, Jelf & 


[3 W.L.R. 29 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
DIVORCE : ADULTERY: MANUAL SATISFACTION 
Sapsford v. Sapsford and Furtado 

22nd March, 1954 


(Hampshire Assizes, Winchester) 


Karminski, J. 


Defended divorce suit. 

The husband prayed for a decree on the ground of alleged 
adultery in 1952 and 1953; the wife by her answer denied 
adultery and alleged cruelty. The co-respondent, a man of 
poor health in his late sixties, also denied the charge. The 


allegation of cruelty was dismissed, and calls for no report. 
The nature of the defence to the charge of adultery was that the 
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sexual act never took place, but that a form of manual satis 
faction was given to the co-respondent by the wife while they were 
clothed. It was asserted that the sexual relations went no further 
than this, which was admitted. 

KARMINSKI, J., held that although the co-respondent’s health 
was such that adultery did not take place regularly, there was 
evidence from which he (his lordship) was able to make a finding 


of adultery. His lordship, who referred to Rutherford v. 
Richardson (1923) A.C.1 and Thompson (otherwise Hulton) \ 
Thompson (1938 P. 162, however, held that manual satisfaction 


by itself did not amount to adultery. Decree nist. 

APPEARANCES : Guy Willett (Pengilly and Ridge, Weymouth) 
Munro Kerr (for the wife), H. J. Phillimore, Q.C., and Giles 
Best (for the co-respondent) (Vandercom, Stanton & Co.). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 34 


LEGAL AID: COSTS: ATTENDANCE OF RESPONDENT 
AT HEARING: RESPONDENT RESIDENT ABROAD 


Ammar v. Ammar 
Sachs, J. 12th May, 


Summons (adjourned into court). 


1954 


The parties were married in 1949 in London ; the husband was 
then domiciled in Egypt. The parties went to Cyprus, but later 
in 1949 the wife came to London and the husband followed her 
Early in 1950 he returned to Cyprus, where he remained. The 
wife continued to live in England. In April, 1952, the wife filed 
a petition for divorce in the High Court. The husband defended 
the suit, although he himself remained in Cyprus; and the 
petition was dismissed on the ground that the wife had not 
been ‘‘ ordinarily resident ’’ in England for three years within 
the meaning of s. 18 (1) (b) of the Matrimonial Causes Act, 1950. 
The commissioner who tried the case, however, reviewed the 
facts and expressed a view that the wife had failed upon the 
evidence which was given to establish a charge of cruelty. In 
May, 1953, the wife filed a further petition for divorce, and 
again alleged cruelty. The charges were not confined to those 
previously made. The husband was granted a legal aid certificate 
and filed an answer denying the allegations, and prayed for a 
decree of restitution of conjugal rights. Application was made 
on summons on his behalf for his evidence to be taken in Cyprus 
before a special examiner, and the application was opposed 


Cur. adv. vult. 
Sacus, J., referred to the Legal Aid (General) (Amendment 
No. 1) Regulations, 1954, para. 23 (which adds a new sub- 


para. (6) (a) to reg. 14), and held that in view of the charges 
made it was essential for the husband to be present at the hearing 
if justice were to be done between the parties. The expenses 
of bringing the husband here were in the circumstances allowable 
on taxation under Sched. III to the Legal Aid and Advice 
Act, 1949, and the combined effect of the new sub-para. (6) (a) to 
reg. 14, and of paga. 33 of the Legal Aid Scheme, 1950, was to 
enable the husband’s solicitor to obtain an absolute assurance 
that the expenses of the attendances would be allowed on taxation, 
and to enable him to obtain a payment on account of the 
disbursements to be incurred. The application for evidence 
before an examiner would therefore be dismissed. Application 
dismissed. 
APPEARANCES: H. D. Baskerville (Bischoff & Co.); J. M. 
ana S. Seuffert (Paisner && Co.). 
{Reported by Jonn B. Garpner, Esq., Barrister-at-Law] 


d 1 she ; 


[3 W.L.R. 41 


OBITUARY 
Mr. J. F. BAKER 


Mr. Josiah Ferdinand Baker, solicitor, of High Wycombe, 
died recently aged 64. He was admitted in 1913. 


Mr. W. T. COWPER 
Mr. Walter Taylor Cowper, retired solicitor, of London, N.16, 
Hatfield and Loughton, died on 24th May aged 75. He was 
admitted in 1902. 
Mr. A. W. GAY 
Mr. Alfred William Gay, solicitor, of Romford, died on 24th May 
aged 65. Up to the time of his death he was secretary to the 
Romford branch of the National Farmers’ Union, and was a 
founder member of Romford Rotary Club, having been at one 
time secretary. He was admitted in 1914, 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


PROGRESS OF BILLS. 
Read First Time :— 


Army and Air Force (Annual) Bill [H.C.] 
Beit Trust Bill [H.L.] [26th May. 
Hire-Purchase Bill [H.C.] [25th May. 
Industrial and Provident Societies (Amendment) Bill [H.C.] 

[25th May. 


(25th May. 


Juries Bill [H.C.] [25th May. 
London County Council (Money) Bill [H.C.] [27th May. 
Marriage Act, 1949 (Amendment) Bill [H.C.] [25th May. 


Post Office (Site and Railway) Bill [H.C.] [25th May. 
Protection of Animals (Amendment) Bill [H.C.] 
[25th May. 
Protection of Animals (Anesthetics) Bill [H.C.] 
[25th May. 
Read Second Time :— 


Ashridge (Bonar Law Memorial) Trust Bill [H.C.] [27th May. 
British Transport Commission Bill [H.C.] [27th May. 
Pharmacy Bill [H.L.] [25th May. 
Rutherglen Burgh Order Confirmation Bill [H.C.] [25th May. 


Read Third Time :— 


Atomic Energy Authority Bill [H.C.] 
Coroners Bill [H.C.] [27th May. 
Coventry Corporation Bill [H.L.] (26th May. 
Royal Warehousemen Clerks and Drapers’ Schools Bill [H.L.] 
(25th May. 
Tees Conservancy (Deposit of Dredged Material) Bill [H.L.] 
[25th May. 


[27th May. 


In Committee :— 


Housing Repairs and Rents Bill [H.C.] (25th May. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 


Customs and Excise (Amendment) Bill [H.C.] 
* [26th May. 
To amend the Customs and Excise Act, 1952, so as to provide 
that beer shall not be offered for sale unless the original gravity 
thereof has been made known to the purchaser and the minimum 
quantity contained in any receptacle in which the beer is sold is 
declared ; and for purposes connected therewith. 


Read Second Time :— 


Bradford Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.} (28th May. 
Pier and Harbour Provisional Order (Brighton) Bill [H.C.] 
(28th May. 
Pier and Harbour Provisional Order (Cowes) Bill [H.C.] 


[28th May. 
Pier and Harbour Provisional Order (Llanelly) Bill [H.C.} 
[28th May. 
Pier and Harbour Provisional Order (Newport (Isle of Wight)) 
Bill [H.C.] (28th May. 
Pier and Harbour Provisional Order (Salcombe) Bill [H.C.] 
[28th May. 
Pier and Harbour Provisional Order (Whitehaven) Bill [H.C.] 
(28th May. 


Wolverhampton Corporation (Trolley Vehicles) Provisional 
Order Bill [H.C.] [28th May. 


Read Third Time :— 


Caernarvon Corporation Bill [H.L.] 
Tyne Improvement Bill [H.L.] 


[27th May. 
[27th May. 
In Committee :— 


Finance Bill [H.C.] 
Television Bill [H.C.] 


(26th May. 
[27th May. 


B. QUESTIONS 


Common LAND (PUBLIC RIGHTS) 


Sir THomas DuGDALE stated that the acreage of common lands 
and manorial wastes in England and Wales over which the owner 
of the soil had by deed given the public rights of air and exercise 
under the Law of Property Act, 1925, were as follows :— 











— Total 
Acres Acres 
1951— 
Norfolk aa ems a i3 
Wiltshire .. sa oe 8 
Sussex ok ‘sh % 296 317 
1952 
Flint Per % on 36 36 
1953— 
Kent ee 5% sis 112 112 
465 





In the following counties no deed had been made by the owner of 
land giving the public rights of air and exercise to any common 
land or manorial wastes :— 


England 
Bedford Northampton 
Chester Northumberland 
Dorset Nottingham 
Durham Rutland 
Huntingdon Stafford 
Leicester Yorkshire (East Riding) 
London Yorkshire (West Riding) 
Wales 
Anglesey Montgomery 
Brecon Pembroke 


(21st May. 
STATUTORY INSTRUMENTS 


Mr. Boyp-CaRPENTER stated that on lst November, 1951, 
the number of statutory instruments classified as general then in 
operation was about 792 made under emergency legislation, and 
about 7,741 made under permanent legislation. [26th May. 


STATUTORY INSTRUMENTS 


Atrophic Rhinitis Order, 1954. (S.I. 1954 No. 699.) 5d. 

Atrophic Rhinitis (Compensation) Order, 1954. (S.I. 1954 
No. 700.) 

Boot and Floor Polish. Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1954. (S.I. 1954 No. 677.) 

Devon River Board (Fixed Engines) Order, 1954. (S.I. 1954 
No. 657.) 

Hill Farming (Cottages) (England and Wales) Regulations, 1954. 
(S.I. 1954 No. 670.) 5d. ‘ 

Hill Farming (Cottages) (Northern Ireland) Regulations, 1954. 
(S.I. 1954 No. 671.) 5d. 

Hill Farming (Cottages) (Scotland) Regulations, 1954. (S.I. 1954 
No. 672 (S. 72).) 6d. 

Horses (Landing from Northern Ireland and the Republic of 
Ireland) Order, 1954. (S.I. 1954 No. 698.) 5d. 

Import Duties (Exemptions) (No. 4) Order, 1954. (S.I. 1954 
No. 695.) 

Importation of Plants (Scotland) Amendment Order, 1954. 
(S.I. 1954 No. 668 (S. 71).) 

Legal Aid (Scotland) (General) (No. 3) Regulations, 1954. (S.I. 
1954 No. 682 (S. 74).) 

Livestock Rearing (Delegation to County Agricultural Executive 
Committees) Amendment Regulations, 1954. (S.I. 1954 
No. 676.) 

London Traffic (Prescribed Routes) (No. 11) Regulations, 1954. 
(S.I. 1954 No. 678.) 

London Traffic (Prohibition of Waiting) (North Weald Airfield) 
Regulations, 1954. (S.I. 1954 No. 680.) 

Merchant Shipping Act, 1954 (Commencement) Order, 1954. 
(S.I. 1954 No. 679 (C. 6).) 

National Health Service (Aberdeen General Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 658 
(S. 65).) 8d. 

Nationa! Health Service (East Aberdeenshire Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 661 
(S. 68).) 5d. 

National Health Service (General Medical and Pharmaceutical 
Services) Regulations, 1954. (S.I. 1954 No. 669.) Is. 11d. 
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National Health Service (Moray Hospitals Endowments Scheme) 
Approval Order, 1954. (S.1. 1954 No. 673 (S. 73).) 6d. 
National Health Service (North Aberdeenshire Hospitals Endow- 


ments Scheme) Approval Order, 1954. (S.I. 1954 No. 660 
(S. 67).) 6d. 
National Health Service (Special Hospitals Endowments 


Scheme) Approval Order, 1954. (S.I. 1954 No. 659 (S. 66).) 6d. 

National Health Service (Upper Banffshire Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 667 
(S. 70).) 6d. 

National Health Service (West Aberdeenshire Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 666 
(S. 69).) 6d. 

Oldham Water Order, 1954. 

Public Health (Aircraft) 
(S.I. 1954 No. 674.) 

Public Health (Ships) (Amendment) Regulations, 1954. (S.I. 
1954 No. 675.) 

Ready-Made and Wholesale Bespoke Tailoring Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1954. 
(S.I. 1954 No. 664.) 6d. 

Safeguarding of Industries (Exemption) (No. 5) Order, 1954. 
(S.I. 1954 No. 652.) 


(S.I. 1954 No. 665.) 


(Amendment) Regulations, 1954. 
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Safeguarding of Industries (Exemption) (No. 6) Order, 1954. 
(S.I. 1954 No. 697.) 

School Crossing Patrols Order, 1954. (S.I. 1954 No. 681.) 

Sea-Fish Industry (Immature Sea-Fish) Amendment Order, 1954. 
(S.I. 1954 No. 687.) 

Silk Duties (No. 1) Order, 1954. (S.I. 1954 No. 696.) 

Stopping up of Highways (Cornwall) (No. 1) Order, 1954. (S.I. 
1954 No. 656.) 

Stopping up of Highways (Lancashire) (No. 2) Order, 1954. 
(S.I. 1954 No. 655.) 

Stopping up of Highways (London) (No. 22) Order, 1954. (S.I. 
1954 No. 654.) 

Stopping up of Highways (Wigan) (No. 
1954 No. 653.) 

Wholesale Mantle and Costume Wages Council (Great Britain) 
Wages Regulation (Amendment) Order, 1954. (S.I. 1954 
No. 663.) 6d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. ] 


1) Order, 1954. (S.I. 


NOTES AND NEWS 


Honours and Appointments 


The Queen has been pleased to approve the appointment of 
Mr. THEOBALD RICHARD FitzWALTER BUTLER to be Chairman 
of the Courts of Quarter Sessions for the County of Nottingham 
holden at Newark-on-Trent and at East Retford, respectively, 
with effect from 27th May. 


The Queen has been pleased to approve the appointment of 
Mr. RicHARD EVERARD AUGUSTINE ELweEs, O.B.E., T.D., Q.C., 
and Mr. HILAky GwyNNE TALBOT to be Chairman and Deputy 
Chairman respectively of the Court of Quarter Sessions for the 
County of Derby, with effect from 26th May. 


The Queen has been pleased to approve the appointment of 
Lieutenant-Commander OSWELL SEARIGHT MacLeay, R.N.V.R., 
to be Deputy Chairman of the West Kent Court of Quarter 
Sessions, with effect from 27th May. 


The Queen has been pleased to appoint Mr. REGINALD CHARLES 
VAUGHAN, O.B.E., M.C., Q.C., to be Recorder of the City of 
Birmingham, with effect from 27th May. 


The Lord Chancellor has appointed Mr. Epwarp Day LEwis 
to be Chairman of the Agricultural Land Tribunal for the Yorkshire 
Division of the Yorkshire and Lancashire Area in the place of 
Judge Aarvold, who is to retire on 7th June. 

Mr. HowarpD ALFRED GIBSON, solicitor, of Gloucester, has been 
elected Mayor of Gloucester. 

Mr. CHARLES DALKIN JACKSON, deputy town clerk of Gateshead 
County Borough Council since 1947, has been appointed town 
clerk. 

Mr. CLEMENT OWEN JONES, solicitor, of Holywell, has been 
elected chairman of Brynford Parish Council for the fourth 
successive term. 

Councillor JoHN CRICHTON PARRY DE WINTON, solicitor, of 
Brecon, has been elected Mayor of Brecon. 


Mr. ALAN GERARD MEECHAM, assistant solicitor to Bath 
City Council, has been appointed deputy town clerk of Bath. 


Miscellaneous 
The Law Society have accepted an invitation to give evidence 
before the Royal Commission on the Taxation of Profits and 
Income on Thursday, 10th June, during the afternoon session, 
which begins at 2 p.m. The meeting will be held at 10 Carlton 
House Terrace. 


The Fifth International Conference of the Legal Profession 
under the auspices of the International Bar Association will be 
held in Monte Carlo from 19th to 24th July, 1954. 


Wills and Bequests 
Mr. B. C. Simm, retired solicitor, of Ashbourne, left £21,247 
(£21,115 net). 
Mr. J. W. Underwood, solicitor, of Dukinfield, Cheshire, left 
£53,874 (£52,579 net). 


SOCIETIES 
THE SOLICITORS’ MANAGING CLERKS’ ASSOCIATION 

The sixty-first annual general meeting of The Solicitors’ 
Managing Clerks’ Association was held on 18th May in 
The Lord Chief Justice’s Court, Royal Courts of Justice, Strand, 
W.C.2, by kind permission of the Lord Chief Justice. Mr. Edward 
C. Coles (president) was in the chair. 

The president gave an address in which he referred to the 
annual report issued by the council, which covered in some detail 
the activities of the association and the work of the council 
for the year 1953, and stated that the progress had not been 
spectacular but in the year under review the work of earlier 
years had been consolidated. The small net increase in member- 
ship was rather disappointing. The president referred to the 
memorandum on recruitment issued by the council, and informed 
the meeting that The Law Society was consulting the provincial 
law societies and had not yet decided to issue its proposed 
brochure. , 

Mr. Donald Charles Bowhill was proposed as president for the 
year and was unanimously elected. Mr. Bowhill expressed his 
thanks and appreciation of the honour conferred upon him and 
said that he hoped during his year of office there would be a 
marked increase in the membership of the association and more 
definite recognition obtained for the status of managing clerks 
coupled with improvement in salaries and working conditions. 

The meeting proceeded with the election of councilmen and 
the following were duly elected :— 

Messrs. L. W. Chapman, R. G. A. Course, G. F. Eades, 

J. W. G. Ellis, H. B. Ffitch, N. D. Gall, D. H. Goddard, 

H. Hammond, A. C. Martin, E. T. McMillan, R. H. Millward, 

A. H. Savage, L. F. Vallé and S. W. Woodbridge. 

Mr. Edward Coles, the retiring president, was elected a vice- 
president and at the close of the meeting he invested the new 
president with the presidential chain of office. 
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